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From Discrimination to Self-Preferencing

ABSTRACT

Self-preferencing consists of the application of a more favourable treatment by an undertaking to
its own services rather than the services of its competitors.! This practice was at the centre of the
Google Shopping case. Indeed, Google was fined for displaying and positioning more favourably its
comparison shopping services (CSS) in its general search results—compared with the display
provided to its downstream competitors.2 This paper will demonstrate that while previously
assessed under the discriminatory abuse standard, this practice has been sanctioned under a new
self-preferencing standalone abuse in the Google Shopping decision. In doing so, the Commission
weakened the legal criteria, leading to three major consequences: the multiplication of standards
applied to this practice, the creation of a prima facie prohibition of self-preferencing for
gatekeeper platforms and the creation of a duty to equal treatment.

This paper will first introduce the problematic of self-preferencing before assessing the former
approach related to self-preferencing under the prism of discrimination. Then, it will draw the
edges of the new standard created by the Commission. Finally, the last part will point out the
consequences of this new standard and their potential anticompetitive effects.

KEYWORDS

EU Competition law - 102 TFEU - Discrimination - Self-preferencing - Google Shopping - vertical
integration - indispensability - legal uncertainty - prima facie prohibition - duty of equal
treatment.

1 European Commission, “Final Report on Competition Policy for the digital era”, 4 April 2019.
2 Google Shopping, 27 June 2017.
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From Discrimination to Self-Preferencing

|. SELF-PREFERENCING

Self-preferencing is the application by a vertically integrated undertaking of a more favourable
treatment to its own downstream service compared to the treatment applied to its downstream
competitors. This practice can be covered by different theories of abuse and faces actual changes
in its perception—especially when happening in the digital sector.

In the previous case law, self-preferencing was sanctioned as an element of an abusive conduct
or, when it was the only impugned conduct, under the discriminatory abuse. In the first
hypothesis, self-preferencing is part of a more global abuse, such as the refusal to deal, tying or
margin squeeze. Indeed, while using different ways to reach it, all these abuses share a common
strategy: the willingness of a vertical integrated undertaking to favour its own service. In these
cases, self-preferencing is not the only aspect of the behaviour. In the case of a refusal to deal, the
undertaking will refuse to give access to information or enter into an agreement with its
competitors. Tying will foreclose consumers’ access for competitors by tying or bundling two
different services. Finally, margin squeeze will render the competition on the downstream market
difficult by cutting the margins of competitors. In the second hypothesis, self-preferencing is the
only conduct adopted by the undertaking. In this case, the Commission used the discriminatory
abuse to capture it. However, following the Google Shopping decision, self-preferencing as the sole
impugned conduct is now a standalone abuse and consists in favouring its own downstream
service over its competitors, which will lead to an appropriation of the traffic and to
anticompetitive effects.

Although self-preferencing was previously mainly seen as a normal behaviour for a vertical
undertaking, it is now considered a dangerous weapon in the digital sector due to its potential use
as market power leveraging. For a long time, self-preferencing was regarded as a natural conduct.
Carrefour was not criticized for presenting its downstream products, such as chocolate, more
favourably in its showrooms. Neither was a monopolist cigarette manufacturer criticized for
starting the production of the entirety of its filters via its own vertically integrated service. In this
last case, the Commission even considered this conduct common in the sector and justified
economically, and rejected the complaint.! However, attitudes seem to have changed and self-
preferencing is deemed as highly dangerous given the vertical integration context and the
particularities of the digital sector. According to doctrinal thoughts, vertical integration would
lead to higher incentives to discriminate against its downstream competitors? and to hybrid
platforms—acting as provider and user.3 Moreover, potential anticompetitive effects would be

1 The Commission also stated that other sources were available for the filter producer, even if Tabacalera was
monopolist in Spain. European Commission, “Commission decides not to oppose the production by Tabacalera of its
own cigarette filters”, Press release, 8 May 1989, Brussels; I. COLOMO, “Self-Preferencing: Yet Another Epithet in
Need of Limiting Principles”, Chillin’competition, 24 April 2019.

2 This stronger incentive has been proven by N. Economides but only regarding a monopolist undertaking controlling
an essential asset. N. ECONOMIDES, “The Incentive for Non-Price Discrimination by an Input Monopolist”, [JIO 16,
1998, p. 273.

3 Which is the essence of vertical integration. The benefits of such a vertical integration have been proven and are
underlined by the Commission in its merger guidelines which recognised the efficiency gains resulting from such an
integration. See P. ARREDA and H. HOVENKAMP, Antitrust Law: An Analysis of Antitrust Principles and their
Application, New York, Aspen Publishers, 2000, p. 755. Guidelines on the assessment of non-horizontal mergers
under the Council Regulation on the control of concentrations between undertakings (2008/C 265/07), O] C 265,
18 October 2008, pp. 6-25, points 11-14.
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rendered more likely due to the characteristics of the digital market—notably high concentration,
barriers to entry and network effects.*

Il. PREVIOUS STANDARD: DISCRIMINATION

In the past, self-preferencing as the sole impugned conduct was assessed by the European
Commission under the discriminatory abuse. It was applied only in the peculiar context of
indispensability—from the source and the service or product.5 This standard was strict regarding
the conditions applied as well as the context in which the conduct was sanctioned.

The discrimination-related case law required five conditions for finding this kind of practice
abusive:6

(i) equivalent transactions;’

(ii) dissimilar conditions applied to these transactions;

(iii)discrimination towards trading parties;8

(iv) a competitive disadvantage induced by the conduct to the downstream competitors;° and
(v) no objective justifications or efficiency gains.

Moreover, in case of self-preferencing by a vertically integrated firm, the Commission intervened
only in the context of indispensability of the service to operate on the downstream market!0 and
indispensability of the source, which had to be monopolistic.1* The HOV-SVZ/MCN decision is the
perfect illustration of this double requirement of indispensability. In this case, Deutsche Bahn

4+ However, even with these characteristics, the digital markets is vulnerable to competition due to tipping or other
strategies adopted by competing platforms—such as envelopment or tying.

5 See HOV-SVZ/MCN, O] L. 104, 23 April 1994, p. 34; case GT-Link A/S c. De Danske Statsbaner (DSB), EU:C:1997:376;
Case ITT Promedia v. Commission, EU:T:1998:183; Deutsche Post AG, O] L. 331, 15 December 2001, pp. 40-78; Stena
Sealink: interim measure, 11 June 1992; E.ON, 26 November 2008.

6 Article 102 c) TFEU.

7 being concluded with “downstream competitors, implying the same or similar products/services and whose other
relevant commerecial specifications do not essentially differ”. Decision 30-53 CECA, 0 1953, L 6/111.

8 in a contractual relationship or simply an intermediary. BdKEP, 20 October 2004, point 92.

9  This criterion was interpreted broadly in case of discrimination realized by a vertically integrated undertaking.
Indeed, in HOV-SNZ/NCM, the Commission found that the Deutsche Bahn’s discriminatory conduct had increased
the traffic via harbours carrying out the container transportation of its own vertically integrated service, and
decreased the traffic via the harbours carrying out the transportation of its downstream competitors. See HOV-
SVZ/MCN, supra, point 252; Case GT-Link A/S c. De Danske Statsbaner (DSB), supra; Case ITT Promedia v. Commission,
supra; Deutsche Post AG, supra, points 132-133.

10 The service being an essential component of their downstream service and no substitute exists. In the GT-Link case,
supra, the Deutsche Bahn was the sole owner of the Gedser harbour which use was indispensable for the ferry
services to operate on this connection. The Deutsche Post case shared the same features: Deutsche Post benefited
from a legal monopoly in Deutschland over a part of the market and as a consequence, the foreign post services as
BPO were obliged to work with it in order to be able to operate in Deutschland. Deutsche Post AG, supra, pp. 40-78.
The Stena Sealink case, supra, concerned SHL being the sole owner of the Holyhead harbour which was considered
by the Commission as a facility that the downstream competitors had to use to operate on the downstream market.
The ITT Promedia case, supra, was related to a legal monopoly acquired by Belgacom on voice telephony and on the
data users being necessary to the edit directories as these data formed the core of the directories. In E.ON, supra,
the E.ON subsidiary had a monopsony on the secondary balancing reserves being necessary to conserve the tension
on the network.

11 Hence, there was no possible substitute for the undertakings on the downstream market.

CAHIERS DU CeDIE WORKING PAPERS 2021/02 6



From Discrimination to Self-Preferencing

benefited from a legal monopoly in the German railway market and held 80% of the Transfracht’s
capital, an undertaking operating in the market of the maritime container transport by rail.12
Hence, the source Deutsche Bahn was indispensable given the monopoly held over the German
railway market. To transport containers, Transfracht and its competitors had to buy the railway
services from the different railway transport companies, notably from Deutsche Bahn.13 In this
case, the railway services were therefore indispensable to operate on the downstream market (i.e.
to transport containers by rail). Yet, the Commission found that Deutsche Bahn had charged
superior prices for the transport itineraries operated by the competitor of Transfracht and as a
result favoured the itineraries where Deutsche Bahn provided the entirety of the railway services
via its vertically integrated service.l* The Commission found that this conduct had led to favour
these itineraries!> and sanctioned it under the discrimination standard.

lll. NEW STANDARD: SELF-PREFERENCING

In its Google Shopping decision, the Commission erected the self-preferencing as a standalone
abuse and gave it its own legal test. In doing so, it weakened the previous strict approach in
softening the indispensability context and in suppressing the discrimination assessment.

The Commission created a standalone self-preferencing abuse in its decision. Although the
Commission considered Google’s conduct as a typical leveraging abuse,1¢ its arguments were not
convincing considering the existing case law. Indeed, leveraging has always been considered as
the strategy behind the abuse but not as an abuse in itself. Moreover, the case law founding its
argument of a leveraging well-established kind of abuse related to different abuses such as the
refusal to deal or discriminatory abuse.l” For this reason, this paper considers that a new abuse
has been created.

The test accompanying this new self-preferencing standalone abuse includes five conditions:
(i) amore favourable treatment of its vertically integrated service;18

(ii) a shifting of the downstream competitors’ user traffic coming from the upstream service
from the vertically integrated firm towards its own downstream service;!?

(iii)the importance of access to traffic—the importance of the source2? and of the traffic;2!

12 HOV-SVZ/MCN, supra, points 16, 120.

13 Ibid., point 128.

14 Jbid., point 247.

15 Ibid., point 254.

16 Google Shopping, supra, points 341 and 649.

17" The case CBEM relates to a refusal to deal while Tetra Pak and Irish Sugar concerned discriminatory prices. Case
Centre belge d'études de marché - Télémarketing (CBEM) v. SA Compagnie luxembourgeoise de télédiffusion (CLT) and
Information publicité Benelux (IPB), C-311/84, EU:C:1985:394, point 26. Case Tetra Pak v. Commission, C-333/94 P,
EU:C:1996:436; Case Irish Sugar plc c. Commission, T-228/97, EU:T:1999:246, point 166.

18 The Commission demonstrated the more favourable display and positioning of Google’s CSS in its general search
results compared to the display of its downstream competitors. Google Shopping, supra, pp. 76-179.

19 The Commission established the decrease of traffic from the Google’s general search towards competing CSS and its
increase towards Google’s CSS. Ibid.

20 Google’s general search service is an important source of traffic given the traffic proportion coming from it and that
it is not possible for it to be replaced by other sources. Ibid.

21 The importance of user traffic for the CSS to be able to compete. Ibid.

7 CAHIERS DU CeDIE WORKING PAPERS 2021/02



Nora Lampecco

(iv)likely anticompetitive effects on the market following ii);22 and
(v) lack of objective justifications and/or efficiency gains.23

This new standard weakens the former approach by implementing two major changes,?* namely
the disappearance of the assessment of the transactions’ equivalence and the attenuation of the
double indispensability criteria. Concerning the equivalence assessment, the Commission does
not examine the similarity of the downstream services. As regards the indispensability criterion,
the Commission attenuates it in its two sides. The indispensability of the source is not
demonstrated in Google Shopping given that Google general search is not the only source of user
traffic and represents solely an important part of CSS traffic.25 Hence, Google is not in the same
position as the undertakings previously sanctioned under the discriminatory standard, namely
undertakings providing an “infrastructure service, such as a port (...) that represents a necessary
access point to the market for which there is no alternative. Websites (...) have various means to
promote their services and attract visitors.”2¢ For its part, the indispensability of the service has
been replaced by its importance. Indeed, the Commission did explain that the traffic was
important for the competing CSS’s ability to compete on the CSS market.2” Therefore, this new
approach marks a departure from the access indispensability as both source and service to the
mere importance of access in its two sides.?® Hence, in softening these criteria, more firms’
behaviours are expected to be caught by this new standard than under the previous approach.

22 That the conduct is likely to have anticompetitive effects in particular on the CSS market. These effects being the
possibility to foreclose competing CSS, which could lead to higher prices for consumers, and the likelihood to
decrease the ability of the consumers to have access to the most relevant CSS. Ibid., points 179-196 and 597.

23 The Commission dismissed the justifications offered by Google, notably the excessive impediment to its freedom to
trade and the service improvement. Ibid., points 653-671. Moreover, efficiency gains justifications are not opened
to quasi-monopolist undertakings—being undertakings having market shares above 75%. Communication from the
Commission - Guidance on the Commission's enforcement priorities in applying Article 82 of the EC Treaty to
abusive exclusionary conduct by dominant undertakings, 0J C 45, 24 February 2009, pp. 7-20, point 30.

24 An additional change appears from the decision but has fewer consequences on the global approach and its effects.
Indeed, the criterion on the trading relation, which should have been broadened for the conduct to fit in the former
case law, has disappeared. However, regarding its extension in the BAKEP case, it does not have important
consequences.

25 Google Shopping, supra, points 540-541.

26 See B. VESTERDOREF, “Theories of Self-Preferencing and Duty to Deal - Two Sides of the Same Coin?”, Competition
Law & Policy Debate, Vol. 1, Issue 1, 2015, p. 8. Comment made by Bo Vesterdof regarding the former approach
applied to refusal to deal cases but perfectly illustrating the difference between the former and the new
interpretation of the indispensability criterion concerning the source. These multiple likely sources have been
demonstrated in the Commission’s graphs. Ibid., point 444.

27 Ibid., points 540-541.

28 [n other words, the application of the former indispensability criterion would lead to say that Google has a monopoly
on traffic users, via its general search service, and that the access to this traffic is indispensable for the firms to
propose CSS. Yet, the decision acknowledges that Google, via its general search, provides a large part of the traffic—
not the totality—and that this traffic is important to compete on the downstream market—not indispensable. Ibid.,
points 444 and 540-541.
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IV. CONSEQUENCES OF THE NEW STANDARD

A. DIFFERENT STANDARDS APPLIED TO PRACTICES HAVING SIMILAR EFFECTS

The new standard implies that different standards are applied to practices with similar effects.
This lack of alignment between discrimination, refusal to deal and self-preferencing standards
creates a risk of legal uncertainty.

As we have seen, the standard applied to discriminatory abuses is stricter than the self-
preferencing’s. While the boundaries between self-preferencing and discriminatory abuses by a
vertically integrated firm seem to be blurred, this distinction is, however, of the greatest
importance regarding the legal consequences resulting from the differences in their standard
intensity. With this new standard, it is unclear when or if the discriminatory abuse will be applied
to self-preferencing conduct by a vertical undertaking.2? But, depending on the standard chosen
by the Commission, the same practice could be cleared under the discriminatory standard or be
considered as anticompetitive under the self-preferencing standard.

Regarding the refusal to deal standard, dissimilarities subsist although some factors converge.
Refusal to deal and self-preferencing can be seen as two sides of the same coin,3° refusal to give
access and access given under discriminatory conditions. Given this interaction, once a dominant
undertaking is not obliged to give access, it should not be under an additional duty to treat its
downstream competitors the same way it treats its own integrated service—and vice versa.3!
Hence, their standards should be aligned. However, while the weakening of the double
indispensability criterion follows the post-Microsoft approach,32 the alignment is not entire.
Indeed, other criteria take them apart notably the consumer damage requirement in the self-
preferencing standard which is presumed and differs from the refusal to deal-related
Commission’s guidelines. In Google Shopping, the consumer damage seems presumed33 and
derives from the foreclosure of CSS competitors as well as from the decrease in their incentives to
innovate.3* But the foreclosure is not so evident regarding the traffic gain of more than half of the
CSS competitors during the infringement period.35 Neither is the impact on innovation clear as the

29 The interaction between discriminatory abuse and self-preferencing, notably on the future application of
Article 102(c) TFEU to secondary line abuse having exclusionary effects is indeed blurred. It is thus relevant to
wonder if the Commission will not reserve the discriminatory abuse to “pure” secondary line discriminations
involving non-vertically integrated firms—which was prescribed by a part of the doctrine.

30 See. B. VESTERDOREF, supra, p. 7.

31 Jbid.

32 In Microsoft, the Commission explains that “the indispensability of that information derives from the importance for
work group server operating systems of interoperability with client PCs (...) and from Microsoft's quasi-monopoly
on the client PC operating systems market”. In doing so, it replaced the indispensability criteria previously required
by the mere importance of the service and the source. Case Microsoft Corp. v. Commission, T-201/04, EU:T:2007:289,
point 353. Previously, the Bronner case required the indispensability of the service whose access was required. To
meet the indispensability threshold, the service needed to be indispensable to the exercise of the activity, that no
substitute existed and that there were obstacles to the creation of this service. Case Oscar Bronner GmbH & Co. KG c.
Mediaprint Zeitungs- und Zeitschriftenverlag GmbH & Co. KG, EU:C:1998:569, point 41.

33 Indeed, only two recitals explain the Commission reasoning regarding the consumers damage. Google Shopping,
supra, points 598-600.

34 Jbid., points 593-595.

35 Ibid., points 540-541.
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CSS competitors, knowing that they are subject to a relevance-based algorithm, could have
stronger incentives to improve their services and thus their visibility. Moreover, compared to the
refusal to deal-related consumer damage assessment in the Commission’s guidance, the standard
seems weaker. In its guidance, the Commission offers to balance the pro and anticompetitive
effects of the conduct for the consumers,3¢ while in the Google Shopping decision, the Commission
explains the disadvantage for the consumers in merely two recitals.3” Yet, a strengthened
assessment of the consumers damage should be required when a duty “to assist its competitor”38
is imposed. Hence, the alignment between the self-preferencing and refusal to deal standards are
not fully reached. Therefore, the quasi-monopolist undertakings over an important service will be
forced to give access to it only if it risks impeding effective competition and lead to a consumer
damage. But if they give access, they will have to do it under equal conditions between their own
vertically integrated service and their competitors only if it risks impeding all competition.

Because these practices have similar economic effects and strongly interact altogether, a similar
threshold should be applied to them3? in order to avoid weakening legal certainty. Therefore,
adding a new kind of abuse to this already sparse case law could be problematic. It could result in
negative legal effects, notably through the exploitation of this opacity by the undertakings trying
to pick the legal standard involving the stricter test to avoid a condemnation.*? It could also have
a negative impact on the innovation if the undertakings decide to abstain due to the doubts over
the legal standard. Indeed, there is a risk that the undertakings do not wish to invest in innovation
if they have doubts on the conduct assessment by the competition authorities and hence, doubts
on their return on investment.#!

B. PRIMA FACIE PROHIBITION OF SELF-PREFERENCING FOR GATEKEEPER
PLATFORMS

Another consequence of this new standard is the creation of a prima facie prohibition of self-
preferencing for gatekeeper platforms which lacks a merger corollary and mirrors the by object
category.

This prima facie prohibition results from diverse factors. As websites need traffic to function, the
criterion related to the traffic importance is fulfilled for all websites. Hence, demonstrating that

36 Communication from the Commission - Guidance on the Commission's enforcement priorities in applying Article 82
of the EC Treaty to abusive exclusionary conduct by dominant undertakings, supra, point 86.

36 Google Shopping, supra, points 598-600.

37 Ibid.

38 R. NAZZINI, “Google and the (Ever-Stretching) Boundaries of Article 102", Journal of European Competition Law &
Practice, p. 12.

39 See P. 1. COLOMO, “Exclusionary Discrimination Under Article 102 TFEU”, CML Rev., No. 51, 2014, p. 157-160; R. D.
BLAIR and D. L. KASERMAN, “Vertical Integration, Tying, and Antitrust Policy”, The American Economic Rev.,Vol. 68,
No. 3, June 1978, p. 401.

40 See Google’s argumentation. Google Shopping, supra, point 645.

41 Let us take for example a firm which would have innovated in a product on the downstream market and would
reserve a more favourable advertising than the downstream competitors on the upstream market to launch the
product. If the discrimination standard is applied, the conduct should not have been considered as abusive because
of the difference in the costs and the dissimilarity of the products. On the other hand, the conduct would be
considered abusive if assessed under the self-preferencing standard.

CAHIERS DU CeDIE WORKING PAPERS 2021/02 10
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the platform represents a large proportion of the traffic’s website and that a more favourable
treatment has been applied to its own downstream service would likely suffice to trigger the
conduct’s anticompetitiveness. Applying the new legal standard would be tantamount to
condemning Google or Amazon for all self-preferencing that these companies might apply to their
vertically integrated services. Therefore, the Commission created a prima facie prohibition of self-
preferencing by these platforms.+2

This kind of prima facie prohibition raises some concerns regarding the by object category and
the EU merger regime approach. First, this approach can be likened to the restrictive
interpretation of the by object categories of abusive conduct. For a part of the legal scholarship
and economists, this does not seem desirable. Indeed, self-preferencing is likely to have both anti
and pro-competitive effects.*3 In these cases, a case-by-case approach requiring a balance of the
conduct effects is more suitable.** Second, this strict approach of self-preferencing does not find a
corollary in the European merger regime. On the contrary, self-preferencing by a platform is not
considered prima facie abusive in this regime. In the Microsoft/Skype decision, the Commission
acknowledged that Microsoft would have the ability to decrease the “interoperability of Skype
with competing 0S”45 and hence, favouring its own OS following the merger.46 However, it cleared
the merger after a deep assessment and concluded that although Microsoft had the ability to
foreclose its competitors, it would not have the economic incentives and that these foreclosure
effects would be null or limited.*” Hence, self-preferencing in merger cases is not prima facie
prohibited even when it concerns a quasi-monopolist undertaking controlling an important
resource*8 in the digital sector.

C. DUTY OF EQUAL TREATMENT

Additionally, this decision draws the outline of an equal treatment duty whose scope is unclear
but whose potential anticompetitive effects are well identified—notably a prohibition of
advertising, a duty to discriminate and a negative impact on competition.

42 This is supported by the expert report on digitalization recommending applying a presumption of
anticompetitiveness to self-preferencing and by the proposed digital services act package containing a proposal for
an ex ante regulation considering the self-preferencing as a blacklisted practice. European Commission, “Final
Report on Competition Policy for the digital era”, supra, p. 71; European Commission, “Digital Services Act package
- ex ante regulatory instrument of very large online platforms acting as gatekeepers”, 2 June 2020, p. 4. This point
of view is not shared by the CERRE which considers in its provisional report that “there is currently not a sufficient
basis for a general ex ante non-discrimination obligation for online platforms”. CERRE, “Internet Platforms and Non-
Discrimination”, 5 December 2017, p. 62.

43 See European Commission, “Final Report on Competition Policy for the digital era”, supra, p. 6.

44 See ibid.; D. GERARD, “Price Discrimination under Article 82(2)(C) EC: Clearing up the Ambiguities”, GCLC, 6 July
2005, pp. 22 and 25.

45 Microsoft/Skype, decision of 7 October 2011, point 135.

46 Ibid.

47 ]bid., points 169-170.

48 The interoperability had been previously considered by the Commission as an indispensable resource. Case
Microsoft Corp. v. Commission, supra.
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This duty of equal treatment is the consequence of the new legal standard and is supported by the
imposed remedies. Indeed, the decision points out that the remedies “should (...) assure that
Google treats the CSS not less favourably than its own CSS”49 in its general results.

However, the extent of this duty remains unclear and solely the future competition authorities’
practice could define it more precisely. Indeed, although this decision takes roots in a specific case
involving quasi-monopolist undertakings in the digital sector, a broader application of this new
standard cannot be excluded. The Google Shopping case presents very peculiar characteristics as
it targets a quasi-monopolist undertaking controlling an important service and concerns the digital
sector; a sector becoming the new network industry to monitor. In this regard, Google Shopping
has already found echo in the digital sector regarding gatekeepers platforms notably through the
experts’ report on digitalization, the digital services act package and the multiple cases opened
subsequently by national5® and European5! competition authorities. But could this equal
treatment duty be applicable more broadly to all vertically integrated undertakings? First, the
Commission’s decision is not in itself limited to the digital sector. Second, the decision was issued
in a hardening context regarding the global self-preferencing approach. Indeed, a weakening of
the criteria related to the self-preferencing-related abuses can be observed in the latest case law.
Concerning the refusal to deal, the General Court in Microsoft softened some criteria in extending
the notion of indispensability as well as the new product requirement.>2 The TeliaSonera case
decided that the indispensability criterion was not necessary in order to find a margin squeeze
abusive,53 although some authors considered it as a requirement.5* And finally, the Commission
seems to consider the tying as prima facie abusive.55 Hence, the new self-preferencing standard
reinforces this context by weakening the legal test—softening the indispensability criterion,
suppressing the similarity assessment, and presuming the consumers damage. Nevertheless, only
the subsequent Commission’s practice will reveal the exact extent given to this abuse.

This duty of equal treatment and the new standard raise some issues regarding their implications;
respectively concerning the ability to advertise, the creation of a potential duty to discriminate
and the resulting potential anticompetitive effects.

First, this kind of duty can be tantamount to preventing undertakings to advertise. Protecting
competition is important, but it is equally important to protect the ability of the undertakings to
compete on the merits. Under this strict approach, advertising could fall under the definition of
this type of abusive conduct. Indeed, one of the remedies proposed by Google was to emphasize,

49 Google Shopping, supra, point 700.

50 Apple and its App Store in Holland or Amazon and its platform in Italy. See Authority for Consumers & Markets,
“ACM launches investigation into abuse of dominance by Apple in its App Store”, Authority for Consumers &
Markets,11 April 2019; Autorita Garante della Concorrenza e del Mercato, “A528 - Amazon: investigation launched
on possible abuse of a dominant position in online marketplaces and logistic services”, press release, 16 April 2019.

51 European Commission, “Antitrust: Commission opens investigation into possible anti-competitive conduct of
Amazon”, Press release, 17 July 2019, Brussels.

52 Case Microsoft Corp. v. Commission, supra.

53 Konkurrensverket c. TeliaSonera Sverige AB, C-52/09, EU:C:2011:83, point 72.

54 Opinion of AG MAZAK in ibid., EU:C:2010:483, point 11.

55 Microsoft c. Commission, supra, point 1058.
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via graphs and signs, that the general results showing Google Shopping was a promotion of its
own service.5¢ This remedy, however, did not satisfy the Commission.

Second, this duty of equal treatment combined with the new legal test could lead to a duty of equal
treatment for dissimilar products—a duty to discriminate. While the new legal test is limited to
the appreciation of the dissimilar conditions, the former approach under the prism of
discrimination additionally required the assessment of the products’ similarity for self-
preferencing to be considered as abusive. The favouritism being the only alleged abuse57 and the
services being potentially different,>8 the question of the absence of similarity assessment can be
raised. Indeed, this could lead to the creation of an obligation for the dominant firm to discriminate
against its own product as it would be forced to apply similar conditions to different products.

Third, anticompetitive effects such as collusion decrease in innovation and entry barriers are
likely to arise from this kind of system based on equal opportunity. First, this system would create
a context favouring collusion.5® Collusion occurs when three conditions are met ; the “ability to
reach a mutually acceptable collusive equilibrium”¢0, the ability to detect the deflections of the
equilibrium and to punish them.6! Yet, an equal opportunity context would impact factors
increasing the emergence of these conditions. Indeed, this context would lead to product
homogeneity,52 increasing the likelihood of reaching an equilibrium,¢3 and would reinforce market
transparency,®* facilitating a detection of deflections.65 Second, the system could have negative
impacts on innovation because it would decrease incentives for firms to innovate knowing they
will be under a duty to share the results with their competitors and under equal conditions.¢¢ Yet,
one of the reasons to invest in innovation is the expectation of profits or at least returns on
investment. Third, the US experience demonstrated that a duty to non-discriminatory treatment
led to anticompetitive effects being superior to the pro-competitive.6” Indeed, the Robinson-
Patman Act, based on the principle of fairness in the business relations, would have led to a price
inflexibility and the creation of entry barriers.68

56 European Commission, “Antitrust: Commission obtains from Google comparable display of specialised search rivals
- Frequently asked questions”, MEM014/87, Brussels, 5 February 2014.

57 Google Shopping, supra, p. 76.

58 This has been notably used by Google which tried to demonstrate that the Shopping Unit was an improvement and
that there could not be a discrimination. Google Shopping, supra, point 647; appeal Google Inc and Alphabet Inc v.
Commission, O] C 369/37.

59 P.I. COLOMO, “Exclusionary Discrimination Under Article 102 TFEU”, supra, p. 14.

60 Europe Economics, “Study on Assessment Criteria for Distinguishing between Competitive and Dominant
Oligopolies in Merger Control Final - Report for the European Commission Enterprise Directorate General”, 15
January 2014, p. iii.

61 Jbid.

62 P.]. COLOMO, “Exclusionary Discrimination Under Article 102 TFEU”, supra, p. 154.

63 Europe Economics, supra.

64 P. 1. COLOMO, “Exclusionary Discrimination Under Article 102 TFEU”, supra, p. 154.

65 Europe Economics, supra.

66 Opinion of AG JACOBS in Case Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs- und Zeitschriftenverlag GmbH &
Co. KG, Mediaprint, C-7/97, EU:C:1998:264, point 57.

67 See R. O'DONOGHUE and ]J. PADILLA, The Law and Economics of Article 102 TFEU, Oxford & Oregon, Hart Publishing,
2013, p. 828.

68 US Department of Justice, Report on the Robinson-Patman Act, 1977, pp. 254-258. The US department of justice even
stated in this report that “It is just not possible to legislate equality in a free market system” (p. 254).
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CONCLUSION

The Commission’s new self-preferencing standard weakens the previous threshold and is likely
to lead to multiple anticompetitive effects.

Previously the self-preferencing as sole impugned conduct was sanctioned under the stricter
standard of discriminatory abuse. This standard required the Commission to demonstrate five
conditions, notably the equivalence of services, and was only applied, in the context of vertical
integration, in the presence of the double indispensability criterion—of the source and the service.

In its Google Shopping decision, the Commission changed its approach in creating the standalone
self-preferencing abuse which is weaker compared to the previous discriminatory standard—
notably through the suppression of the services’ similarity assessment and the softening of the
double indispensability criterion.

This paper has finally drawn the consequences implied by such a new approach and its merits.
First, it has demonstrated that this led to the application of different standards to practices having
similar effects. This cacophony is, however, not suitable as it presents an important risk for legal
certainty with regard to the potential misuse of this opacity and the negative impact on
innovation. Second, it has pointed out the creation of a prima facie prohibition of self-preferencing
for platform representing a large proportion of traffic. Nevertheless, this approach is not
appropriate because it recalls the rigid by object category and does not find any corollary in the
EU merger regime. Finally, the last consequence assessed was the creation of an equal treatment
duty. While the extent of such a duty remains unclear, its consequences have been clearly stated
as leading to advertising prohibition, a duty to discriminate as well as various anticompetitive
effects.

In order to fully understand the scope of this new standard and its consequences, it will be
relevant to monitor the future application of this new standard by the different antitrust actors.
First by the new Commission which could adopt a different approach, confirm the new standard,
or even implement new rules. Second, by the national competition authorities and their treatment
of the ongoing self-preferencing-related cases. And finally, by the General Court which will render
its judgement on Google’s appeal.
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